
 

 

 

September 9, 2015 

This communication is designed to provide you with quick snapshots and timely perspective on recent regulatory developments.  

 

CFPB Examination Preparedness 
 
Background  

Federal banking regulators and the Consumer Financial Protection Bureau (CFPB) have increased focus in the most 
recent regulatory exam cycle on practices related to overdrafts, lending and consumer protection. Overdraft programs 
have received significant scrutiny since interagency guidance was published in 2005.  And now that the CFPB has 
jurisdiction over non-bank financial products, payday lenders have fallen squarely into the agency’s sites. Of particular 
concern to the CFPB is a consumer financial trend of short-term, small-dollar borrowers (payday borrowers) becoming 
trapped in a cycle of ever-increasing loans they cannot repay. Many of these borrowers turned to payday lenders to 
cover or avoid overdrafts in their bank accounts. 

According to a 2013 study by the CFPB, the average transaction that incurs an overdraft fee is $24. Given that 
overdraft fees can range from $20-$80 per overdraft, and many overdrafts are repaid within three days, in lending 
terms this means the effective interest rate percentage charged in connection with overdrafts is in the tens of 
thousands.  

Before changes to Regulation E and the Electronic Funds Transfer Act (EFTA) took effect on August 15, 2010, banks 
were permitted to charge overdraft fees to consumers for electronic transactions, the timing and processing of which 
consumers had limited ability to control. The notification and affirmative consent opt-in changes were intended to alert 
consumers to the risk of incurring overdraft fees and to facilitate a more informed choice about transactions that might 
trigger fees. A Federal Reserve Bank of New York staff report, “Competition and Adverse Selection in the Small-Dollar 
Loan Market: Overdraft versus Payday Credit” found that, “…(a)lthough payday lenders are often maligned for their 
high prices, deferred deposit [i.e., payday lending] is cheaper than overdraft credit for sufficiently small overdrafts.” 

Consumer demand for quick credit has fueled the growth of a payday loan industry that, according to the CFPB, 
imposes significant costs on those borrowers least likely to be able to afford them. The Bureau is concerned that these 
short-term, small-dollar, high-interest “payday” loans are forcing individuals into spiraling cycles of debt. In March 
2015, the CFPB released an outline of a proposed payday loan rule designed to protect borrowers from what they term 
“debt traps.” 

The proposed rule gives short-term, small-dollar lenders two options for meeting CFPB requirements aimed at 
preventing short-term loans from becoming debt traps for borrowers and protecting borrowers by providing affordable 
repayment options. Lenders can choose either to meet certain verification requirements prior to granting loans or to 
accept some limitations on the terms of the loans they offer. 

Likewise, the proposed rules would apply to longer term debt and would impose ability-to-repay requirements as part 
of underwriting, minimum and maximum repayment terms and limits on loan amounts, as well as re-borrowing 
restrictions. 

Both short-term and long-term lenders would be subject to requirements and prohibitions in connection with payment 
collection practices, including the type and frequency of access to consumer deposit accounts. 
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Relevancy 

While brick-and-mortar payday lending revenue has remained flat over the last four years, revenue from online lenders 
has more than doubled, from just over $1.5 billion in 2006 to more than $4 billion in 2013. Online payday lenders don’t 
differ much from their storefront peers, but borrowing from lenders online can put consumers at greater risk of identity 
theft and bank fraud.  

The NY Fed report also found that consumers who overdraw their accounts in small-dollar amounts often switch to 
payday lenders, saddling banks and other depositories with proportionately higher costs. This is because small-dollar 
overdrafts are comparatively more lucrative to banks than those in larger dollar amounts. Depository institutions raise 
prices and manage the extra risk by reducing the supply of free accounts without direct deposit. 

The CFPB believes that the failure to make an ability-to-repay determination results in many consumers taking out 
unaffordable loans. The Bureau is concerned that unaffordable loans cause substantial injury to consumers by 
spurring extended sequences of re-borrowing, bank account fees and closures, vehicle repossessions, collections, and 
various other harms. 
 

Our Recommendations 

The proposals under consideration cover both short-term and longer-term credit products.  

The CFPB is concerned that the practices often associated with these products, such as failure to underwrite for 
affordable payments, repeatedly rolling over or refinancing loans, holding a security interest in a vehicle as collateral, 
accessing the consumer’s deposit account for repayment, and performing costly withdrawal attempts, can trap 
consumers in debt.  

As the proposal makes its way through the rulemaking process, we recommend you invest the time and effort to 
evaluate and remediate, as necessary, processes and procedures related to consumer lending. This is especially true 
if you offer any of the following financial products, which are specifically addressed in the proposed rulemaking and will 
present challenges in enhancing compliance controls and testing them prior to the first post-change exam: 

 Payday or short-term (under 45 day), small-dollar ($500 or less) loans 

 Deposit advance products 

 Vehicle title loans 

 High-cost installment loans 

 Open-end lines of credit and other loans, regardless of how they are named or marketed 
 
How Experis can help 

Experis Finance has a team dedicated to CFPB and consumer protection-related services who are experienced in 
working with clients to address these issues in order to avoid costly fines and penalties. We provide CFPB 
Examination preparedness core solutions to banks and credit unions, as well as to non-bank financial institutions 
including: 

 Mock examination under CFPB guidelines 

 Identification of risk and compliance gaps in client operations 

 Assessment of all compliance management system elements 



 

 Post CFPB examination remediation 

 Delivery of continuous improvement and on-going readiness thought leadership and implementation 

 Compliance audit, and monitoring and testing services 
 

To learn more about our industry best practices or how Experis can assist you with preparations for CFPB Examinations, 
contact us at financialservicesindustry@experis.com or visit Experis Finance. 

http://www.experis.us/finance

