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This communication is designed to provide you with quick snapshots and timely perspectives on recent regulatory developments.  

 

Consumer Financial Protection Bureau: 2016 Enforcement Priorities 
 
Background  

Since 2010 the Consumer Financial Protection Bureau (CFPB) has been developing and implementing a regulatory 
agenda, having assumed primary rule-making authority for consumer protection regulations. While the Bureau has 
generally enforced rules as written, a number of laws governing mortgage lending have been strengthened to address 
what many perceive as market weaknesses leading to the mortgage industry crisis in 2008 and ensuing economic 
recession. Since 2011, the CFPB has revised mortgage lending rules to help consumers better understand 
transactions involving their homes and to closely govern lending activities of bank and non-bank financial institutions. 
Following the effective date of the Truth in Lending Act and Real Estate Settlement Procedures Act Integrated 
Disclosure Rules (TRID) most recent changes, the CFPB’s Deputy Assistant Director for Loan Originations, Carl 
Higgins, shared the Bureau’s enforcement priorities for 2016. In addition to continuing its work in enhancing, 
interpreting and enforcing consumer protection regulations, the Bureau will heighten its focus in four mortgage lending 
related areas: 

 Mortgage Loan Originator (MLO) compensation practices 

 Consumer Ability to Repay practices 

 Marketing Services Agreements in real estate lending programs 

 Compliance with mortgage loan integrated disclosure rules 

 

Relevancy 

The Bureau’s Reach 

Institutions directly regulated by the CFPB – those with more than $10B in assets – are entering their second CFPB 
exam cycle. Many have now undergone initial examinations of deposit and loan related activities and learned from the 
Bureau’s feedback the expectations for compliance risk management. Although the Bureau’s specific examination 
findings and enforcement actions are not made public, the CFPB routinely shares examination and enforcement 
information with prudential regulatory agencies. Therefore, trends and recurrences of non-compliance tend to find their 
way into guidance documents and other agencies’ communications. 

Historically, regulatory agencies enforce such guidance in much the same way as the actual regulations, expecting 
organizations they supervise will stay abreast of enforcement trends. This has been true of prudential regulators who 
frequently enforce one another’s rules and guidance. Likewise, prudential regulatory agencies (FDIC, OCC, FRB, and 
the NCUA) are enforcing the rules transitioned to the CFPB in 2010 and 2011, as well as guidance documents that 
result from industry examinations. Consequently, deposit and non-deposit institutions with less than $10B are also 
subject to the same consumer protection regulatory requirements as those directly supervised by the CFPB. 

Financial Institution 
Compliance Update 



 

Each regulatory agency establishes a number of focus areas for examinations and enforcement, and each will likely 
bring CFPB’s focus areas into the 2016 examination cycle. This means, regardless of an institution’s primary regulator, 
all will need to prepare for heightened scrutiny in general mortgage compliance, and in CFPB focus areas in particular. 

Our Recommendations 

As 2016 unfolds, with increasing numbers of loan originations under new TRID rules and requirements for MLOs, the 
CFPB and prudential regulators will be paying close attention to mortgage lending practices, processes, controls and 
risk management methods. Understanding regulatory agencies’ expectations and taking steps to effectively manage 
compliance risk will demonstrate to regulators that banks are making every effort to operate in a manner consistent 
with consumer protection rules and requirements. 

Institutions involved in any aspect of mortgage lending can take action now to avoid costly regulatory examination 
penalties and remediation orders by evaluating and enhancing compliance controls and processes, paying particular 
attention to CFPB areas of focus: 

 Mortgage Loan Originator Compensation Practices Review existing governance structure and practices for 
compensating MLOs. This should include criteria used to determine whether an individual is covered by the 
rules, identification of covered products and their pricing, and an evaluation of compensation practices. For 
institutions accepting mortgage loan applications from brokers, determine whether these relationships conform 
to requirements under Regulation Z and the Truth in Lending Act, as well as CFPB guidance for MLO 
compensation. For institutions that directly employ MLOs, assess compensation structures to determine 
whether any part of overall compensation − salaries, annual or periodic bonuses, or any other payment made 
directly or indirectly to the MLO (e.g., deposits to non-qualified retirement plans) − might be linked to loan 
terms or pricing. For example, providing bonuses to MLOs who originate a certain number of loans regardless 
of pricing or loans made to existing customers is permitted. However, conditioning or adjusting compensation 
based on loan points, fees, interest rates or a borrower’s credit score is not. 

 Consumer Ability to Repay Practices Under CFPB ability to repay rules, lending institutions (with very 
limited exception) must take reasonable steps to determine whether a borrower has capacity to repay a 
mortgage loan. Institutions should clearly understand which loan products are subject to the rules and under 
what conditions, and which are covered by safe harbor provisions (e.g., Qualified Mortgages, loans originated 
to be held in portfolio by small creditors, and certain loss-mitigation loans). Developing and implementing a 
standard process that meets the requirements, and providing adequate training, communication, and 
compliance monitoring, will help to manage both compliance and credit risk in this area. Best practices in 
underwriting and processing include clear and complete documentation of creditworthiness factors, as well as 
a second review to verify the institution’s standards were met. 

 Marketing Services Agreements in Real Estate Lending Programs Prohibitions against kickbacks and 
unearned fees under the Real Estate Settlement Procedures Act (RESPA) have existed since 1974. Still, they 
present significant challenges to mortgage market participants. The CFPB evaluates Marketing Service 
Agreements (MSAs) individually against regulatory requirements and prohibitions, so whether or not a similar 
agreement was found to be legal, each agreement must be evaluated prior to adoption. Lending institutions 
that have entered into MSAs with affiliated or non-affiliated third parties must verify agreements are not written 
for the purpose of evading regulatory requirements by compensating a party for referrals or paying or providing 
anything of value when actual services have not been provided. Institutions contemplating entering into an 
MSA should carefully weigh legal and compliance risks associated with such agreements, especially those 



 

that provide something of value to the parties involved. Whether an MSA is currently in effect or being 
considered, institutions should scrutinize each agreement and the terms and conditions under which payments 
or exchange of value may occur, as well as any limitations or additional costs such agreements might impose 
on borrowers. Developing and using a common set of considerations to be used in this evaluation will 
demonstrate the institution’s due care in managing risks related to MSAs. 

 Compliance with Mortgage Loan Integrated Disclosure (TRID) Rules Now that lenders are beginning to 
close loans subject to the TRID Rules, business-line processes should be evaluated for effectiveness, 
consistency and efficiency. Early indications are that lending personnel are approaching the requirements 
inconsistently, preparing documents and disclosures differently − both among personnel and from one 
transaction to another. The second line of defense, Compliance Monitoring and Testing, should closely review 
a cross-section of transactions to identify instances of non-compliance, tracking remediation of any exceptions 
and using results of internal reviews to provide targeted training and communication with the front line. 
Lending institutions that have not conducted a readiness assessment will still find value in the exercise, as 
process gaps and procedural weaknesses are more effectively addressed in a program review rather than 
individual file testing. A comprehensive internal review of compliance controls will also provide documentation 
of process enhancements and changes institutions have made to comply with requirements. Regulators are 
very likely to request this documentation and, if the review appears adequate, may scale back their own 
reviews. 

The CFPB has said current processes and controls are important, but previous practices are also being evaluated. 
Internal reviews in all four areas will likely include historical information. Conducting compliance self-assessments in 
advance of an exam finding will help identify problem areas, giving institutions opportunity to remediate them or 
document improvements in current processes. Since the CFPB reviews, evaluates and revises the rules under its 
purview from time to time, in addition to the foregoing actions financial institutions will also benefit from establishing or 
enhancing a regulatory change management program to keep pace. 

How Experis can help 

Experis Finance offers financial industry expertise in all aspects of banking including: enterprise, operational, and 
compliance risk management; information technology security and assessments; policy and procedure documentation; 
MRA and Consent Order resolutions; business process review and transformation, governance, comprehensive 
business risk assessments, model validation, internal control evaluation. 

To learn more about our industry best practices or how Experis Finance can assist you, contact us at 
financialservicesindustry@experis.com or visit Experis Finance. We have a team of professionals experienced in working 
with clients to address these key focus areas. 


